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Restructuring White Paper 

 

How to Conduct Forbearance and Debt Restructuring for Challenged Student Housing Projects  

DeveloP3rs, a division of Blue Rose, has developed a process that can be deployed when a college or university 
(“Institution”) faces uncertain revenues and seeks a forbearance and/or a restructuring of a student housing 
project’s debt.  This process is applicable for projects that were under stress prior to COVID-19 and projects that 
are or will be under stress due to future occupancy challenges posed by COVID-19. 

Our plan seeks to balance near-term and long objectives through a two-step process.  The first step is focused on 
establishing an Interim Plan and negotiating an Interim Forbearance Agreement.  During this initial step, the 
Institution works closely with advisors and counsel to construct the Interim Plan, work towards getting interested 
parties to adopt the Interim Plan, and eventually present to the plan to the bond trustee and bondholders.  These 
efforts are intended to provide short-term relief for the Institution over a six-month period.  The second step is 
focused on solidifying the project’s foundations through a Final Plan and Final Restructuring Agreement which is 
expected to close one to two years into the future.  The expiration date of the Interim Forbearance Agreement is 
set concurrent with the date on which the Institution and the 501(c)(3) Borrower (“Borrower”) would establish 
their Final Plan and enter into a Final Restructuring Agreement with bondholders and/or the Bond Trustee. 

To the extent cash is available and such action is allowed under the financing documents, the bond trustee should 
be directed to make the next required debt service payment from available indentured funds, even when such a 
payment creates a technical default.  A technical default is a lesser default than an actual default and allows the 
Institution’s project to preserve short-term liquidity. 

 

Elements of Forbearance and Debt Restructuring 

Acknowledgment of Indebtedness - Bondholders may seek or require the Borrower and/or the Institution to 
acknowledge the existing debt in order to consent to a forbearance.  The Borrower and the Institution must 
acknowledge and agree that the outstanding principal balance of the bonds, together with all accrued interest 
thereon, legal fees and all other sums due under the loan documents are due and payable in full without defense, 
offset, claim or counterclaim of any kind.  

Involvement of Other Parties: the Borrower, the Issuer, Bond Counsel – When the bonds are the direct 
obligation of the Borrower but involve institutional support, an Institution can be, more-or-less, a guarantor of 
the Borrower’s obligations.  In such cases, an Institution does not have legal authority to move unilaterally or 
circumvent the Borrower, and therefore cannot and should not try to cause a binding agreement with Bondholders 
without the Borrower.  An Institution engaging prematurely with Bondholders could frustrate the process and 
other parties of interest.  

However, when the Institution continues to be heavily involved in operations, maintenance, and programming, 
the Institution is able to leverage its influence to drive an overall restructing plan.  The Issuer of the bonds is also 
a party of interest, as is the bond trustee.  All these parties will need to be considered and involved for a forbearance 
to be successful, as each party must be given sufficient time for their processes to run their course.  Coordination 
amongst parties takes time and is not dissimilar to the time required to execute the contracting and financing of a 
new transaction, approximately 6-9 months. 

Timing of Engaging with Parties of Interest - After an Institution, its advisors, and counsel have drafted an 
Interim Plan, the plan should be presented to the Borrower and operating partners for further refinement.  Once 
there is agreement on a sound plan, the Institution’s Counsel should contact Bond Counsel to present the overall 
approach and the agreed Interim Plan.  Bond Counsel will offer further refinements, with specific effort focused 
on ensuring that all implications for tax-exemption are considered.  After engaging Bond Counsel and the Issuer, 
the Institution, its advisors, and Institution Counsel would be able to present a draft plan to the bond trustee, with 
the Institution’s intent clearly laid out.  Only after all these milestones is it timely to engage Bondholders and 
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present the overall approach, the Interim Plan and a timeline for the final plan and agreements.  The plan should 
include proactive strategies the Institution and their operating partners intend to employ to remedy deficiencies 
in project performance, including partial recapitalization, increased cooperation, operational efficiencies, 
approaches to raise occupancy levels, and/or opportunities to enhance the project’s revenues. 

Below is a list of documents necessary for an Interim Plan and Interim Forbearance.  

1) An Interim Plan must include thoughtful measures to maximize occupancy.  
2) An Institution Board Resolution 
3) Forbearance Consent Solicitation (to be provided to all Bondholders) 
4) Interim Forbearance Agreement (which the Trustee signs on behalf of Bondholders)  
5) An Issuer Board Resolution and governmental approvals 
6) Official Statement Supplement 
7) An EMMA Notice 
8) Tax and Enforceability Opinions 
9) Additional Documents TBD 

As an Institution considers forbearance and/or restructuring, there are a number of negotiation points that are 
likely to arise, a selection of which are outlined below.  The Institution and the Borrower should discuss all these 
potential factors before any discussions with Bondholders. 

Ratification of Loan Documents - The bond trustee and Bondholders may seek to cure all conceivable loan 
or document defects, such as incomplete signatures or failures to perfect its security interests.  Thus, the Borrower 
and the Institution would ratify, confirm, and acknowledge the validity and binding nature, both at the time of 
delivery and as of the execution of the Forbearance Agreement, of all loan documents, as amended, modified or 
supplemented.  

The Borrower and the Institution will likely have to acknowledge that all of their financial obligations are duly and 
properly secured by mortgages and all other security or collateral instruments for the full extent thereof, without 
defense, offset or counterclaim, as well as the priority of the Bondholder’s lien on the mortgaged property.  

The Borrower and the Institution may have to acknowledge that in order to avert a default, whether due to COVID-
19 or alternative causes, the parties have agreed to an Interim Forbearance Agreement to be followed by a Final 
Restructuring Plan, and that the bond trustee and Bondholders reserve all legal rights and remedies, and have no 
obligation to tender the terms of Forbearance set forth in the agreement. 

Forbearance Expiration Date – The requested forbearance could be viewed as being due to an incipient or 
likely default due to COVID-19, and/or generate uncertainty sufficient for the bond trustee and Bondholders to 
have the right to pursue remedies under the current agreements.  In the Interim Forbearance Agreement, the bond 
trustee and Bondholders would agree to forbear from the exercise of available remedies until a negotiated future 
date.  However, this provision would not prevent the bond trustee and Bondholders from exercising legal remedies 
upon the occurrence of a new or subsequent default under the Forbearance Agreement. 

Suspension of Payments This is the key economic component of the Interim Forbearance Agreement, and the 
modification or suspension of principal, interest and/or support payments will generally be tied to the delivery of 
the Interim Plan, and a commitment to deliver a Final Plan which recasts project cash flow based on updated 
occupancy projections, which are in turn based on an updated enrollment, marketing, leasing, and scholarship 
strategy/plan.  

The objective of the Interim Plan is to have the bond trustee and Bondholders suspend/reduce the semi-annual 
principal payments and/or modify interest payments through a new pay rate (preferably but not necessarily 
0.00%).  Interest is likely to continue to accrue at the bond rate (or a default rate under the loan documents), but 
the Borrower will pay interest at a lesser pay rate through the forbearance period.  These lower payments reduce 
project expenses, and Institution support, especially when based on a coverage ratio, will be commensurately less.  
The difference between the pay and bond ratio will likely accrue and be due at the expiration of the forbearance, 
but  under the Final Plan and Final Restructuring Agreement accrued interest could be capitalized and deferred 
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principal could be re-amortized,  with a possible maturity extension1. The final restructuring will require a 
Supplemental OS and a related EMMA Notice.  

Additional Collateral, Guaranties and other Restrictions – The Institution should be prepared for the 
bond trustee and/or Bondholders to request additional collateral, guaranties and/or restrictions on legally 
available funds and investments.  

Bondholders could seek new or additional recourse against the Borrower and the Institution via a new or amplified 
guaranty.  It is not certain that this will happen, but the Institution should be prepared for it.  

Waiver of Defenses and General Release - The bond trustee and Bondholders may not make any significant 
economic concessions or grant meaningful forbearance unless the Bondholder is assured of a clean slate when the 
forbearance period has expired, and a final plan is delivered.  In most situations, the Borrower and the Institution 
should acquiesce, unless alternative financing has been sourced to repay the obligation.  The Interim Forbearance 
Agreement will likely provide that the Borrower and the Institution waive and release all defenses to repayment 
of the indebtedness and unconditionally and irrevocably release, discharge and acquit the Bondholder and persons 
and entities affiliated therewith from and against all claims, causes of action, liabilities or damages, known or 
unknown, relating to the loan documents, the obligations evidenced or secured thereby, the mortgaged property, 
the dealings between the parties, or any matters relating thereto. 

Consent to Remedies - The Interim Forbearance Agreement may require the Borrower’s and the Institution’s 
automatic consent to select remedies including acceleration; receivership; consent to foreclosure judgments; 
confessions of judgment; enforceability of guaranties; and the consent to vacate the automatic stay in bankruptcy. 
Depending on the circumstances, the Borrower and the Institution could, in the Interim Forbearance Agreement 
itself, accept service of process, waive defenses to the complaint, consent to Bondholder’s computation of the 
indebtedness, consent to appointment of a receiver or third-party property manager, consent to sale of the 
mortgaged property at auction and the turnover of possession to the purchaser, and agree not to seek to adjourn 
or hinder the entry of the foreclosure judgment or the conduct of the foreclosure sale or any other liquidation of 
collateral. The Borrower and the Institution would also acknowledge that their consent to these remedies is a 
material inducement to the bond trustee and Bondholders for its grant of forbearance privileges and other 
economic concessions, on which the Bondholder relies to its detriment. 

Six-Month Process for Interim Forbearance Agreement 

Months 1-2  - Development of Draft Interim Plan amongst the Institution, Borrower, Issuer (e.g. 501c-
3, conduit issuer; if applicable) 

Month 2  - The Institution’s Board approves Draft Interim Plan 

Months 3-4  - Bond Trustee/Bondholder Communications, Negotiations, Consent Solicitation 

Months 5  - The Institution’s Board and the Issuer Board approve Interim Plan 

Month 5  - EMMA Notices within 10 Business Days requirement 

Month 6  - Financial Close 

 
1 Payment of accrued interest, unpaid principal and other shortfalls could be structured to accelerate based on improved 
project performance. 


